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Introduction
On January 24, 2014 Petitioners filed a due process hearing request at the
Idaho State Department of Education pursuant to the Individuals with Disabilities
Education Act (IDEA), 20 USCS Sec. 1400 et seq. On February 3" the District filed a
Motion to Dismiss and Alternative Motion for Summary Judgment along with a
supporting memorandum and affidavits. Petitioners did not file any responses to the

Motions.*

Essentially, the District’s Motions contended that most of the claims set forth in the
due process hearing request had previously been dismissed and cannot be re-litigated

based on res judicata and collateral estoppel principals. Furthermore, the Motions

! The Idaho Rules of Administrative Procedure of the Attorney General require a
response from a party opposing a pre-hearing motion to be filed within 14 days of receipt
of the motion. See IDAPA 04.11.01 Rule 565.
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contended that remaining claims did not do not meet the legal threshold for claims under
the IDEA.

Analysis, Findings of Fact and Conclusions of Law

The IDEA and its implementing regulations found at 34 CFR 300 et seq. specify some,
but not all procedural rules governing due process hearings such as this one. As pointed
out in the District’s Memorandum, states retain some authority to enact procedural rules
for due process hearings as long as those rules are consistent with the hearing rights of
the parties under the IDEA and its regulations.

For purposes of hearings such as this, Idaho has adopted the hearing procedures
contained in the Idaho Rules of Administrative Procedure of the Attorney General
(IDAPA 04.11.01) and the Idaho Special Education Manual. In case of any conflicts
between Idaho’s rules and the IDEA or implementing regulations, the latter supercede
and govern. IDAPA 04.11.01.565 provides that “ The presiding officer may consider and
decide prehearing motions with or without oral argument or hearing...”. In this case
neither party requested oral argument on the District’s Motions and this Hearing Officer
concludes that a pre-hearing ruling on them is not inconsistent with the IDEA or
applicable federal regulations.

Under Idaho R.Civ.P.56(c) summary judgment is appropriate when “ the pleadings,
depositions, and admissions on file, together with the affidavits, if any, show there is no
genuine issue of material fact and the moving party is entitled to a judgment as a matter
of law”. When an action is tried before a court without a jury “ the judge is not
constrained to draw inferences in favor of the party opposing a motion for summary

judgment but rather the trial judge is free to arrive at the most probable inferences to be
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drawn from uncontroverted evidentiary fact.” Read v. Harvey, 141 Idaho 497 at 499
(2005). In general, before granting a motion for summary judgment, a court is required to
find that there are no genuine issues of material fact and that the moving party is entitled
to a judgment as a matter of law. Barlow’s Inc. v. Bannock Cleaning Corp., 103 ldaho
310 (Ct. App. 1982). The facts alleged in affidavits filed by the District are
uncontroverted. There are no genuine issues of material fact in this case.

A copy of the January 23, 2014 hearing request is attached hereto as Exhibit “A”. A
copy of a previous hearing request involving the same parties dated February 26, 2013 is
attached as Exhibit “B”. The two are virtually identical with several exceptions that will
be addressed shortly. To the extent that both requests raise the same claims, those claims
in the most recent hearing request must be dismissed on res judicata or collateral
estoppel grounds because the previous request for hearing ( the 2103 version) was
dismissed with prejudice at the request of the Petitioner. 2

Issues Nos. 1-3 and 5-13 in the most recent due process hearing request dated January
23, 2014 are dismissed because they have been previously litigated and dismissed with

prejudice.
Issues 4 and 14-17 of the 2014 hearing request

Issue 4 in the two hearing requests is worded slightly differently so applying the res
judicata or collateral estoppel principals to Issue No. 4 in the present case is somewhat
problematic. On the other hand, Issue 4 ( the 2014 version) raises a claim that the District

failed to follow IDEA procedures when the student “transferred to the District”. That

2 See the February 3, 2014 Affidavit of Elaine Eberharter-Maki and the legal authority
for applying the principals of collateral estoppel and res judicata in this case that were
cited in her Memorandum which this hearing officer holds is controlling law.
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occurred August 31, 2011.% Issue 4 must be dismissed since it raises a claim barred by
the two year statute of limitations on such claims contained in 34 C.F.R. 300.511(e).

Issue 14 alleges that “the August 13, 2013 IEP and Eligibility Report prepared by the
District was not delivered to counsel for [Jjjjiilii”- Exhibit “G” and “H”, referred to in the
affidavit of District’s counsel, document delivery of those items to Petitioner’s attorney
on Sept. 23, 2013 and handwritten acknowledgment of receipt of them on Sept.

27" With no evidence to the contrary in the record, Issue 14 must be dismissed.

Issue 15 alleges that ‘No documents, reports or observations used to determine
eligibility were attached to the Eligibility Report received by the | on Sept. 3,
2013”. However, Idaho’s Special Education Manual® does not require that material to be
attached to the Eligibility Report. Neither the IDEA nor its related regulations require
more than the Manual in the way of attachments to an Eligibility Report. In short, no
legal authority has been provided that would have required anything more to be attached
to the Report in this case than there was. Issue 15 must be dismissed.

Issue 16 alleges that “ The District provided an inadequate Notice of Procedural
Safeguards. ( Did not give notice of who to contact if there were questions)”. The
affidavit of N states that a copy of the Procedural Safeguards Notice was
hand delivered to the Petitioner on May 20, 2013 and August 7, 2013 during the course of
IEP team and eligibility team meetings.® The Notice provided appears to meet the
requirements of C.F.R. 300.504, comes from the U.S. Department of Education, and has

been adopted as part of the Idaho Education Manual. No legal authority has been

® See Affidavit of .
#2007 Edition, revised in 2009 at pp. 40-41.
* Sec I A ffidavit, Exhibit “C”.
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provided to suggest that a parent must be given “notice of who to contact if there were
questions” and it is clear from various Exhibits filed with the affidavits that Petitioner
had contact information for multiple designated special education personnel in the
District should she have questions. Issue 16 must be dismissed.

Issue 17 alleges that “The IEP received by |l o» Sept. 3, 2013 did not include
pages 9 and 13”. C.F.R. 300.513 (2) provides clear rules to deal with claims amounting
to procedural errors such as this: “In matters alleging a procedural violation, a hearing
officer may find that a child did not receive FAPE only if the procedural inadequacies-(i)
Impeded the child’s right to a FAPE; (i1) Significantly impeded the parent’s opportunity
to participate in the decision-making process regarding the provision of a FAPE to the
parent’s child; (iii) Caused a deprivation of educational benefit”. The Ninth Circuit Court
of Appeals has consistently applied this harmless error rule to claims like that raised in
Issue 17. Without some evidence that the omission of two pages of an IEP delivered to a
parent was more than harmless error, Issue 17 must be dismissed.

Americans with Disabilities Act and Section 504 Claims

Finally, the claims Petitioner makes based on the Americans with Disabilities Act and
Section 504 must be dismissed because they are beyond the jurisdiction of this Hearing

Officer and this due process hearing focused on a student’s rights under the IDEA. See

IDAPA 08.02.03.109.05 and 20 U.S.C. Sec. 1415(b)(6) and (f).

Conclusion

For the reasons set forth above, the District’s Motion to Dismiss and Alternative

Motion for Summary Judgment are granted and the request for due process hearing filed
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January 24, 2014 is dismissed with prejudice.

IT IS SO ORDERED this day of March, 2014.

Richard A. Carlson
Hearing Officer

CERTIFICATE OF SERVICE
The undersigned Hearing Officer certifies that onthe _ day of March, 2014 he
served a true and correct copy of the foregoing on the persons named below at the
addresses below by depositing the same into the U.S. mail, postage pre-paid:

Kelly Kumm

Attorney at Law

1305 East Center Street
Pocatello, ID 83201

Elaine Eberharter-Maki
Attorney at Law

818 La Cassia Dr.
Boise, ID 83705

Richard A. Carlson
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