
                                             
 

 
                                                             
 
 

     
                      

                                               
    

    
                                                                                       

                                                                                       
                                                            

           
                                                                                                        

      
                                             

                  
                                      

                             
 

 
 

     
    

 
 

       
  

 
       
         

         
           

 
 

        
     

     
          

 
       

            
          

BEFORE THE IDAHO DEPARTMENT OF EDUCATION 
(IDEA Due Process Administrative Hearing) 

IN THE MATTER OF AN EXPEDITED ) 
DUE PROCESS HEARING REQUEST ) 

) 
████████████████ (“the Parents”), ) 
On behalf and for █.█. (“the Student”), ) 
Petitioners. )    Case No: EH-23-11-27a 

) 
v. ) 

) Memorandum Decision 
) and Order 

Gem Prep Meridian South, LLC ) 
an Idaho Charter School, #571 ) 
(“the LEA”), ) 
Respondents. ) 
______________________________________________________________________________ 

INTRODUCTION 

A Request for an Expedited Due Process Hearing was made by the Petitioners, who for 
purposes of this Memorandum Decision are referred to as the “Parents.” The Parents appeared 
pro se at the Hearing held on January 8, 2024. 

Gem Prep Meridian South, which is referred to as the “LEA,” was represented by Chris Hansen, 
of Anderson, Julian and Hull. 

The Parties participated in the pre-hearing process and complied with the prehearing orders of 
the Hearing Officer. The Parties submited Prehearing Submissions which included  the 
identification of anticipated witnesses and exhibits and prehearing arguments identifying the 
issues for the hearing and the support for the anticipated arguments to be made at the time of 
the hearing. 

The Parents offered Exhibits P-01 through P-07 and P-09 and 10. The LEA offered Exhibits 
D-501-535. The Parties agreed that all of the offered exhibits were part of the Student's 
educational record and the Parents’ and LEA’s exhibits were admited and are part of the 
Record of this Hearing. The Exhibits are included in the Transmital of the Record.

The hearing was recorded by an able and helpful court reporter who was provided copies of the 
Exhibits which are to be atached to the official transcript of the Hearing. IDEA provides that 
parents are entitled to the transcript of the hearing at no charge which for this purpose will 
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include exhibits; however, the Transmital of the Record includes the official record of the 
Exhibits admited in the Record. 

The Hearing was 

. 

Two witnesses who are employees of the LEA were called to testify by the Parents. The LEA 
was given some latitude in the cross examination of these witnesses for purposes of avoiding 
having to call the witnesses back for direct examination. 

After the two witnesses testified, a substantial amount of discussion and argument was offered 
by the Parties in regard to the testimony of the remaining witnesses that had been disclosed 
by the Parties. The Parents indicated that the mater could be submited to the Hearing 
Officer based on the anticipated testimony which would be repetitive. The Parents were given 
some latitude in the arguments that were submited for the Hearing Officer’s consideration. 

BURDEN OF PROOF 

The Parents as the Petitioners have the burden of going forward and persuasion, Schaffer v. 
Weast, 546 U.S. 49, 126 S. Ct. 528, 163 L. Ed. 2d 387 (2005), and are required to establish that 
the District failed to meet the obligations required by IDEA by a preponderance of the 
evidence. 

MEMORANDUM DECISION AND ORDER 

This is the Memorandum Decision and Order of the Hearing Officer. This Memorandum 
Decision constitutes the Hearing Officer’s findings of fact and conclusions of law regardless of 
the form of this Memorandum Decision. 

What follows is a chronology of the relevant events which sets out findings of fact for purposes 
of identifying the events, actions taken by the parties, participation in meetings, the creation 
and documentation of the LEA’s actions and the testimony of witnesses and the argument of 
the Parties that form the factual basis of the memorandum decision. 

THE CHRONOLOGY 

The Student is in ████████████ grade and has been determined by the LEA to be eligible 
for special education under the category of ████████████. The Student also had a 
█████████████████████ condition which has recently been ████████████. 
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any questions about the LEA’s offer should be directed to the Special Education Director, 
which the Parents argued meant that the IEP Team did not reach consensus on the decision of 
the placement or location of the education services to be offered. 

The Parents also argued that Section 504 of the Rehabilitation Act (504) and the Americans 
with Disabilities Act (ADA) prohibit the LEA from temporarily denying the Student the 
accommodations provided in the IEP . 

DISCUSSION AND MEMORANDUM DECISION 

1. The availability of relief under 504 or the ADA

The U.S. Supreme Court has recently reaffirmed that the Due Process Hearing Officer can only 
address IDEA issues in a due process hearing. The only relief that can be provided in the IDEA 
administrative process is for a denial of FAPE. Perez v. Sturgis Public Schools, 598 U.S. 142, 143 
S. Ct. 859, 215 L. Ed. 2d 95 (2023). The ADA and 504 offer remedies not available under the 
IDEA and are not appropriate here. 

The relief for claims that the LEA failed to implement the Student’s IEP or that the LEA failed to 
provide necessary accommodations are also not available here. In particular, the Request for 
an Expedited Due Process Hearing further limits the Hearing Officer’s ability to consider the 
relief sought by the Parents. 34 C.F.R. § 300.532(b). 

2. Parental participation and unilateral placement of the Student

These two claims are related and the discussion of one affects the other; however, the Parents 
are entitled to a resolution of these issues separately. The Expedited Due Process Request 
would ordinarily be limited to an appeal to determine whether the 
was appropriate, 34 C.F.R. § 300.532(a). However, the Parents invited a determination of 
whether the circumstances of the decision to the Student

 denied the Student FAPE, and the LEA did not object to that 

invitation. Parental Participation 

The IDEA requires that the Parents “must be afforded an opportunity to participate in 
meetings with respect to … [t]he identification, evaluation, and educational placement of the 
child; and [t]he provision of FAPE to the child.” 34 C.F.R. § 300.501(b)(1)(i)-(ii).

The Record is clear that the Parents received proper notice of IEP Team Meetings, 
planning meetings and and atended and participated in the 
numerous meetings held to discuss the Student’s educational services within the last year. 
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Prior Writen Notice was provided in each instance that the LEA acted and properly 
identified the action to be considered and the reasons for or against taking the proposed 
action. The Parents communicated requests by email that were also addressed by Prior 
Writen Notice. 

It is clear that the Parents objected to and did not agree with the
 and contended that the LEA could not place the Student in 

without parental consent or without a ‘vote’ by the IEP Team. However, the 
proposed IEP was not objectionable to the Parents, only the location of the special 

education services to be provided to the Student . 

IDEA’s parental participation does not require the Student’s IEP Team to follow the parental 
choices if there is a lack of agreement among the IEP Team members about the educational 
services being contemplated by the IEP Team. The Record does not demonstrate whether 
the IEP reached a consensus on the question of the location of the services to be provided 

. However, ultimately the decision is the LEA’s if there is no consensus. The 
Idaho Special Education Manual describes the process in this manner: 

If there is lack of consensus between the parent/adult student, district personnel, and 
other IEP team members regarding an IEP decision, then school personnel on the IEP 
team should seek consensus within the school team and provide writen notice to 
the parent/adult student. If there is lack of consensus among school personnel, then 
the district representative on the IEP team shall make the decision and provide 
written notice to the parent/adult student. Manual, Chapter 5, Section 1, Para B (p. 
66, 2018) 

Even if the testimony might have revealed that members of the IEP Team did not reach 
consensus on the location 
the LEA’s. 

Nor does IDEA permit ‘voting,’ see for example, Buser v. Corpus Christi Indep. Sch. Dist., 20 
IDELR 981 (S.D. Tex. 1994), aff'd, 51 F.3d 490, 22 IDELR 626 (5th Cir. 1995), cert. denied, 110 
LRP 66347, 516 U.S. 916 (1995). 

The LEA met its responsibilities to afford the Parents an opportunity to participate in the 
decisions regarding the Student’s educational placement, the short term location of 
educational services and the provision of FAPE. No violation of the IDEA was demonstrated. 

Unilateral Placement of the Student 

educational services, the decision was ultimately 

However, the Parents’ claim goes more to the LEA’s decision to place the Student in a 
and provide the academic instruction in 

instead of                             meetings held on 
November 14, 2023. 
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A substantive violation of the IDEA has not been demonstrated. 

ORDER 

Based on the Finding of Fact and Conclusions of Law made in this Memorandum Decision, it 
hereby ORDERED that: 

the relief sought by the Parents shall be and is hereby denied, that the Parents shall take 
nothing by way of the Request for an Expedited Due Process Hearing and that the 
Request for a Hearing shall be and is hereby dismissed. 

January 12, 2024. 

/s/ Edwin L Liteneker 
Edwin L. Liteneker 
Hearing Officer 

This Memorandum Decision 
and Order was provided 
to the Parties by email on 
January 12, 2024 as follows: 

████████████ 
████████████ 

Chris H. Hansen 
████████████ 

/s/ Edwin L. Liteneker 
Edwin L. Litteneker 
Hearing Officer 
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