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Introduction
On December 9, 2014 the district filed a due process hearing request requesting a
finding that its evaluation of the student (Jjiilij or the “student”) is appropriate and that
it should not be required to pay for an independent educational evaluation as requested by
the parents. See Ex. CC1. After expiration of the resolution period, the district and
student’s father participated in an informal telephone conference to discuss the timing of,
and other details related to, a hearing. The parents eventually retained counsel, after
which counsel for both parties requested a postponement of the hearing until February 27,
2015. No Answer to the request for hearing was filed but the parties did file pre-hearing
memoranda and the hearing commenced as scheduled, ending March 3rd. At the hearing
there was oral testimony and the parties stipulated to the introduction of district’s exhibits
CC- through 22 and parents’ exhibits 1-14. Both parties submitted written closing
arguments on February 24th.
Leading up to and throughout these proceedings the parties have raised many issues

that will be addressed below to provide a context for the opinion in this case, although



only some issues are related to the adequacy of the district’s evaluation, while some are
not.
Applicable Law
The Individuals With Disabilities Education Improvement Act of 2004 (IDEA 2004)
20 USCS Sec. 1400 et seq. requires that school districts, like Petitioner, provide a free

appropriate public education (FAPE) in the least restrictive environment to students with
various covered disabilities, like the one student has. Federal regulations contained in 34
CFR 300 et seq. have been promulgated to implement key provisions of the IDEA 2004.

States, like ldaho, retain some authority under IDEA 2004 and 34CFR 300 et seqg. to
manage the delivery of FAPE to covered student populations. Pursuant to that authority,
Idaho has adopted rules and policies governing a whole range of topics related to the
delivery of FAPE including the development of IEPs, the conduct of due process
hearings, the provision of “related services”, as well as rules related to the qualifications
of personnel working within school districts with special ed students. See IDAPA
08.02.03.109 and The Idaho Special Education Manual. Hearing procedures in this case
were governed by the Idaho Rules of Administrative Procedure of the Attorney General
(See IDAPA 04.11.01), IDEA requirements, and the Idaho Special Education Manual
(2009 Revised Ed.- the “Manual”) In case of any conflicts between Idaho rules and the
IDEA or rules contained in 34 CFR 300 et seq., the latter supersede and govern. There
was virtually no helpful case law from Idaho courts, 9" Circuit District Courts, or
elsewhere.

In this case the district had the burden of persuasion since it initiated the request for a
due process hearing. Weast v. Schaffer, 126 S. Ct. 528, 44 IDELR 150 (United States
Supreme Court (2005)).

34 CFR 300.502 establishes the procedure to be followed when there are disputes
concerning educational evaluations between a school district and parents in the context of
special education:

Independent educational evaluation.
(a) General.



(1) The parents of a child with a disability have the right under this part to
obtain an independent educational evaluation of the child, subject to paragraphs (b)
through (e) of this section.

(2) Each public agency must provide to parents, upon request for an
independent educational evaluation, information about where an independent
educational evaluation may be obtained, and the agency criteria applicable for
independent educational evaluations as set forth in paragraph (e) of this section.

(3) For the purposes of this subpart--

(i) Independent educational evaluation means an evaluation conducted by a
gualified examiner who is not employed by the public agency responsible for the
education of the child in question; and

(if) Public expense means that the public agency either pays for the full cost of
the evaluation or ensures that the evaluation is otherwise provided at no cost to the
parent, consistent with Sec. 300.103.

(b) Parent right to evaluation at public expense.
(1) A parent has the right to an independent educational evaluation at public
expense if the parent disagrees with an evaluation obtained by the public agency,
subject to the conditions in paragraphs (b)(2) through (4) of this section.

(2) If a parent requests an independent educational evaluation at public
expense, the public agency must, without unnecessary delay, either--

(1) File a due process complaint to request a hearing to show that its evaluation
is appropriate; or

(if) Ensure that an independent educational evaluation is provided at public
expense, unless the agency demonstrates in a hearing pursuant to Sec. Sec. 300.507
through 300.513 that the evaluation obtained by the parent did not meet agency
criteria.

(3) If the public agency files a due process complaint notice to request a hearing
and the final decision is that the agency's evaluation is appropriate, the parent still
has the right to an independent educational evaluation, but not at public expense.

(4) If a parent requests an independent educational evaluation, the public agency
may ask for the parent’s reason why he or she objects to the public evaluation.
However, the public agency may not require the parent to provide an explanation
and may not unreasonably delay either providing the independent educational
evaluation at public expense or filing a due process complaint to request a due
process hearing to defend the public evaluation.

(5) A parent is entitled to only one independent educational evaluation at public
expense each time the public agency conducts an evaluation with which the parent
disagrees.



(c) Parent-initiated evaluations. If the parent obtains an independent educational
evaluation at public expense or shares with the public agency an evaluation
obtained at private expense, the results of the evaluation--

(1) Must be considered by the public agency, if it meets agency criteria, in any
decision made with respect to the provision of FAPE to the child; and

(2) May be presented by any party as evidence at a hearing on a due process
complaint under subpart E of this part regarding that child.

(d) Requests for evaluations by hearing officers. If a hearing officer requests an
independent educational evaluation as part of a hearing on a due process complaint,
the cost of the evaluation must be at public expense.

(e) Agency criteria.

(1) If an independent educational evaluation is at public expense, the criteria
under which the evaluation is obtained, including the location of the evaluation and
the qualifications of the examiner, must be the same as the criteria that the public
agency uses when it initiates an evaluation, to the extent those criteria are consistent
with the parent’s right to an independent educational evaluation.

(2) Except for the criteria described in paragraph (e)(1) of this section, a public
agency may not impose conditions or timelines related to obtaining an independent
educational evaluation at public expense.

(Authority: 20 U.S.C. 1415(b)(1) and (d)(2)(A) )

34 CFR 300.304 provides for evaluation procedures:

(a) Notice. The public agency must provide notice to the parents of a child with a
disability, in accordance with Sec. 300.503, that describes any evaluation procedures
the agency proposes to conduct.
(b) Conduct of evaluation. In conducting the evaluation, the public agency must--
(1) Use a variety of assessment tools and strategies to gather relevant functional,

developmental, and academic information about the child, including information
provided by the parent, that may assist in determining--

(i) Whether the child is a child with a disability under Sec. 300.8; and

(if) The content of the child's IEP, including information related to enabling the
child to be involved in and progress in the general education curriculum (or for a
preschool child, to participate in appropriate activities);

(2) Not use any single measure or assessment as the sole criterion for determining
whether a child is a child with a disability and for determining an appropriate
educational program for the child; and

(3) Use technically sound instruments that may assess the relative contribution of
cognitive and behavioral factors, in addition to physical or developmental factors.
(c) Other evaluation procedures. Each public agency must ensure that--



(1) Assessments and other evaluation materials used to assess a child under this
part--

(i) Are selected and administered so as not to be discriminatory on a racial or
cultural basis;

(if) Are provided and administered in the child's native language or other mode
of communication and in the form most likely to yield accurate information on what
the child knows and can do academically, developmentally, and functionally, unless
it is clearly not feasible to so provide or administer;

(iii) Are used for the purposes for which the assessments or measures are valid
and reliable;

(iv) Are administered by trained and knowledgeable personnel; and

(v) Are administered in accordance with any instructions provided by the
producer of the assessments.

(2) Assessments and other evaluation materials include those tailored to assess
specific areas of educational need and not merely those that are designed to provide
a single general intelligence quotient.

(3) Assessments are selected and administered so as best to ensure that if an
assessment is administered to a child with impaired sensory, manual, or speaking
skills, the assessment results accurately reflect the child’s aptitude or achievement
level or whatever other factors the test purports to measure, rather than reflecting
the child's impaired sensory, manual, or speaking skills (unless those skills are the
factors that the test purports to measure).

(4) The child is assessed in all areas related to the suspected disability, including, if
appropriate, health, vision, hearing, social and emotional status, general
intelligence, academic performance, communicative status, and motor abilities;

(5) Assessments of children with disabilities who transfer from one public agency
to another public agency in the same school year are coordinated with those
children’s prior and subsequent schools, as necessary and as expeditiously as
possible, consistent with Sec. 300.301(d)(2) and (e), to ensure prompt completion of
full evaluations.

(6) In evaluating each child with a disability under Sec. Sec. 300.304 through
300.306, the evaluation is sufficiently comprehensive to identify all of the child’s
special education and related services needs, whether or not commonly linked to the
disability category in which the child has been classified.

(7) Assessment tools and strategies that provide relevant information that directly
assists persons in determining the educational needs of the child are provided.

34 CFR 300.305 (a) makes it clear that “evaluations” are the responsibility of the IEP

team and other qualified professionals, not a single (emphasis supplied) expert:



“Additional requirements for evaluations and reevaluations.

(a) Review of existing evaluation data. As part of an initial evaluation (if
appropriate) and as part of any reevaluation under this part, the IEP Team and
other qualified professionals, as appropriate, must—*

The Manual provides more detail concerning the composition of the evaluation team:

* This team includes the same membership as the individualized education
program (IEP) team ( although not necessarily the same individuals) and other
qualified professionals as needed to ensure that appropriate and informed
decisions are made”. See Manual, Ch. 4, sec.1.

34 CFR 300.156 provides for qualifications for personnel employed in special
education:

(a) General. The SEA must establish and maintain qualifications to ensure that
personnel necessary to carry out the purposes of this part are appropriately and
adequately prepared and trained, including that those personnel have the content
knowledge and skills to serve children with disabilities.

(b) Related services personnel and paraprofessionals. The qualifications under
paragraph (a) of this section must include qualifications for related services
personnel and paraprofessionals that—

(1) Are consistent with any State-approved or State-recognized certification,
licensing, registration, or other comparable requirements that apply to the
professional discipline in which those personnel are providing special education or
related services; and

(2) Ensure that related services personnel who deliver services in their discipline
or profession—

(i) Meet the requirements of paragraph (b)(1) of this section; and
(if) Have not had certification or licensure requirements waived on an
emergency, temporary, or provisional basis; and

(iii) Allow paraprofessionals and assistants who are appropriately trained and
supervised, in accordance with State law, regulation, or written policy, in meeting
the requirements of this part to be used to assist in the provision of special education
and related services under this part to children with disabilities.

(c) Qualifications for special education teachers. The qualifications described in
paragraph (a) of this section must ensure that each person employed as a public
school special education teacher in the State who teaches in an elementary school,
middle school, or secondary school is highly qualified as a special education teacher
by the deadline established in section 1119(a)(2) of the ESEA.



(d) Policy. In implementing this section, a State must adopt a policy that includes a
requirement that LEASs in the State take measurable steps to recruit, hire, train, and
retain highly qualified personnel to provide special education and related services
under this part to children with disabilities.

(e) Rule of construction. Notwithstanding any other individual right of action that a
parent or student may maintain under this part, nothing in this part shall be
construed to create a right of action on behalf of an individual student or a class of
students for the failure of a particular SEA or LEA employee to be highly qualified,
or to prevent a parent from filing a complaint about staff qualifications with the
SEA as provided for under this part.

One relevant Idaho Administrative Code section governing choice of personnel when
providing special education and related services is IDAPA 08.02.03.109.02. (9):

“Education agencies may employ paraprofessional personnel to assist in the
provision of special of education and related services to students with disabilities if
they meet standards established by the State Department of Education”

The Manual (Ch. 10 D) echoes the above provision and spells out the standards:

“The district may employ paraprofessionals, assistants, and aides who are
appropriately trained and supervised to assist in the provision of special education
and related services to students with disabilities if they meet standards established
by the SDE (see the Documents section in this chapter).

The “documents section” referred to above contains the Idaho State Department of

Education’s “Standards for Paraprofessionals Supporting Students with Special Needs”

and is quite specific describing the various skills a paraprofessional must have.

The Manual also defines the role of an occupational therapist is in the special
education domain: “Occupational therapist. A professional licensed through the Bureau
of Occupational Licenses who, in a school setting, is responsible for assessing fine motor
skills, including student’s use of hands and fingers and developing and implementing
plans for improving related motor skills. The occupational therapist focuses on daily
living skills such as eating, dressing, schoolwork, play, and leisure.”

Similarly, the Manual defines the role of a physical therapist in the special education

domain: “Physical therapist. A professional licensed through the Bureau of Occupational



Licenses who, in the school setting, assesses students’ needs and provides interventions
related to gross motor skills. In working with students with disabilities, the physical
therapist provides treatment to increase muscle strength, mobility, endurance, physical
movement and range of motion; improve posture, gait and body awareness; and monitor

function, fit and proper use of mobility aids and devices.”
”Fine” and “gross” motor skills are not defined in the Manual, nor are they included in
the definitions of the Idaho professional licensing statutes for physical and occupational

therapists. See Idaho Code 54-3702 (13) and Idaho Code 54-2203-(9).

Background, Findings of Fact, Conclusions of Law

The student is an almost 9 year- old boy with a history of autism, seizure disorder, and
developmental delay according to an assessment done Sept. 12, 2014 by
I the district’s physical therapist. See Ex.CC -11. His gross motor skill age
equivalent fell at the 212month level; his fine motor skill level fell at the 20-21 month
level. 1d. He was originally determined to be eligible for special education based on an
autism diagnosis while residing with his parents in Missouri in 2011. Parents’ Ex. 1, p.3.
He was placed in a special education program (grade 2) when he moved with his family
to Idaho in 2013 and enrolled in the Minidoka School District. See parents’ Ex. 2.

When he moved with his parents into his present district in early September, 2014 the
process of establishing a new IEP was initiated. Several prior evaluations of the student
were provided by the parents including a physical therapy evaluation byl dated
5/29/14 ( EX. CC 8), an occupational therapy evaluation byl dated 5/29/14
(EX. CC 9) and a speech and language evaluation by | dated 5/29/14 ( EX.
CC10). The three above named evaluators were all employees of Primary Therapy
Source, where the student has had ongoing therapy on a regular basis since at least May,
2014

! In addition, the evaluation team had acquired the Minidoka district’s IEP and IEP team
minutes from Sept., 2013.



On Sept. 12t crformed a physical therapy evaluation of the
student. | is 2 licensed physical therapist and an employee of Intermountain

Healthcare which contracts with the district for her consulting services. See EX. CC 13
I Uscd the Peabody Developmental Motor Scales Test to assess the student’s
fine and gross motor skill development and found that his gross motor skill development
fell at a 21 month motor age equivalent. The gross motor skills test components he had
trouble with included one-legged standing, jumping up, jJumping forward, ascending and
descending stair steps without a railing. According to | the student’s fine
motor skill level was at the 20-21 month level — he was able to scribble with a pencil but
had trouble imitating a stroke, needed assistance to string objects and was only able to
partially zip and unzip his vest when asked. See EX. CC 11. Prior to the evaluation and
|EP teams meetings on Sept. 19" IE Py had the three Primary Therapy
Source evaluations mentioned above. Her evaluation of the student was consistent with
the rest. | had also solicited input from the physical therapist |l
) 2nd occupational therapist () 2t the Minidoka school district
who had been providing the student with services during the 2013-2014 school year. She
had also solicited input from the father by phone on Sept. 15™. See EX. CC 4)

The evaluation team and IEP team meetings were convened on September 19", one
before the other. DPHR Vol. I, p.24. There was apparently no dispute that the student was
eligible for special education so a proposed IEP was drafted. See EX. CC 15 and 16 and
DPHR, Vol. I, pp.24.

The evaluation team/IEP team, including the student’s father, had before it all of the
above evaluations during the Sept. 19™ meeting where the draft IEP was discussed. The
father did not raise any objections to the proposed IEP during the meeting but shortly
after it concluded texteci i (the special ed teacher) that he would be filing
a complaint against the district. DPHR, Vol. 11, p.280.2

2 When he testified, the father gave a credible explanation of why he did not raise more
issues with the proposed IEP at the IEP team meeting including the fact that during the
meeting he was informed that his son had thrown up and needed to go home, the closing
on the sale of their home was occurring along with the family’s move into a new home,
and his wife had her hands full with a baby born Sept. 11™. DPHR Vol. 11, pp.252-254.



The parents’ complaint was filed with the lIdaho State Department of Education on
Sept. 25™. See CC 3. The complaint alleged that the district was violating the IDEA
insofar as it was failing to provide appropriate physical and occupational therapy services
to students and that such services need to be provided by qualified (i.e. licensed)
therapists.

The complaint was investigated by 2" SDE contracted complaint
investigator, who interviewed the father and several key district staff and IEP team
members. According to the report, the father did not “express concern about the
circumstances of the evaluation identifying the student’s fine motor and gross motor skill
development deficits. The Complainant (father) contended that the gross motor services
referred to in the IEP could only be provided directly by a Physical Therapist and that the
fine motor skills referenced in the IEP could only be directly provided by a licensed
Occupational Therapist” See CC 2, pp.7-8. ® The gist of the report’s conclusions is that
the district was not violating the IDEA by using non- licensed paraprofessionals to
deliver fine and gross motor skill training services to the student.

Shortly after the report was issued the parents requested an independent educational
evaluation done at the district’s expense (See EX. 5) followed by the district’s request for

Hearing.

As alluded to in the Introduction above, issues have been raised in this matter that go
beyond what was raised in the request for hearing, i.e. the adequacy of the district’s
evaluation. The only claims that should be considered in a due process hearing are those
set forth in the request for hearing. County of San Diego v. California Special Education
Hearing Office, 93 F.3d 1458, 1464-65 (9™ Cir. 1996). Whether or not the district’s use

® This argument was repeated frequently through the due process hearing and carried
through to the parents’ closing argument: “There is no disagreement about the fact that
(the student) needs to improve his gross motor skills and fine motor skills in order to
function in a school setting. The disagreement is about whether a paraprofessional or a
physical or occupational therapist must perform this therapy on (the student) ...”. Closing
Arg., p.2.
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of paraprofessionals- instead of licensed physical therapists or occupational therapists-
to deliver related services is lawful is not properly at issue in this matter.

Having said that, it is clear from the statutory and regulatory scheme set out above that
both federal and state special education law allow paraprofessionals to deliver related
services to students. The district’s choice to use paraprofessionals (S N) t©
provide fine and gross motor skill training is consistent with 34 CFR 300.156 (b)(1),
IDAPA 08.02.03.109.02. (g), and authorized by Ch. 10 D of the Manual becauscjjjiii
I clcarly meets the Idaho State Department of Education’s “Standards for
Paraprofessionals Supporting Students with Special Needs”.* The parents’ argument that
only licensed physical or occupational therapists can perform the related services
provided to their son is unfounded in light of the above. Idaho statutes and regulations
governing the licensing of physical and occupational therapists ((Idaho Code 54-2203
and ldaho Code 54-3702) don’t trump Idaho’s special education law cited above.

See also C.P. v.. Prescott Unified School District, 631 F.3d 117 (9" Cir. 2011) holding

that “The IDEA accords educators discretion to select from various methods for meeting

the individualized needs of a student, provided those practices are reasonably calculated
to provide him with educational benefit. See, e.g., Adams v. Oregon , 195 F.3d
1141,1149-50 (9th Cir. 1999); Deal v. Hamilton Cnty. Bd. of Educ., 392 F.3d 840, 861-
62 (6th Cir. 2004).”

The parents in this case, especially the father who is himself a licensed physical
therapist with a Ph.D. in the field, are obviously very strong advocates for their son. But,
based on the record in this matter and applicable law cited above, the evidence proves by
a preponderance of evidence that the team’s evaluation that led to the student’s proposed
IEP was adequate and complied with the requirements of 34 CFR300.304 and all other
applicable statutes, rules and standards. The team used a variety of assessment tools and

strategies to gather relevant information about the needs of the student, considered recent

*See EX.CC 13, p.3 describing Ms. Martin’s training and qualifications; she has been
working for the district as a therapy technician for over 26 years. See DPHR Vol. |, pp.
199-214.
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prior assessments by qualified professionals that were provided by the parents,
considered input from the parents, and assessed the student in all areas of his disability.

The parents, of course, have a right to an independent educational evaluation, but not
at public expense based upon this opinion.

IT IS SO ORDERED this 8th day of April, 2015. _
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Rfchard A. Carlson
Hearing Officer

CERTIFICATE OF SERVICE

The undersigned Hearing Officer certifies that on the 8th day of April,
2015 he served a true and correct copy of the foregoing on the persons named below at
the addresses below by depositing the same into the U.S. mail, postage pre-paid:

’}“i" fi AL P

Riéhard A. Carlson

NOTICE
Any party aggrieved by the findings and decision herein has the right to bring a civil

action with respect to the due process complaint notice requesting a due process hearing
under 20 U.S.C. Sec 1415 (i)(1). The action may be brought in any State court of
competent jurisdiction or in a district court of the United States without regard to the
amount in controversy. (See 20 U.S.C. Sec. 1415 (1)(2)). Time limitation: The party
bringing the action shall have 90 days from the date of this decision to file a civil action,
or, if the State has an explicit time limitation for bringing civil actions under Part B
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of the Act, in the time allowed by that State law. (See 34 CFR 516 (b). Emphasis
added). IDAPA 08.02.03.109.05(g) provides that “An appeal to civil court must be filed
within forty-two (42) calendar days from the date of issuance of a hearing officer’s
decision”.
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